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“The Role of the OECD Model Convention and the OECD Commentaries”

Prof. Dr. Michael Lang
Institute for Austrian and International Tax Law
Vienna University of Economics and Business Administration

1. The Softlaw Taxation Workshop

According to Japan's Constitution, no taxes shall be imposed except by law (Article 84). In other
words, taxation must be based on statutes created by the legislative body of the government. Be-
cause statutes are binding and enforceable, tax law might appear most alien to the research project
on “soft law”.

This superficial observation, however, misses an important point. In practice, tax lawmaking proc-
ess is influenced by informal activities of both governmental and non-governmental actors. When
such actors create and modify substantive taxation rules, various norms of non-binding nature play
a significant role.

Three examples are pertinent.

(1) Accounting rules. When a private organization sets an accounting standard, such standard will
be incorporated into the computation of tax base for corporate income tax purposes (Corporation
Tax Law Article 22 Paragraph 4).

(2) Administrative circulars. Circulars issued by the National Tax Agency are not legally binding
on taxpayers. Nevertheless they often function as a de facto standard in the interpretation of tax
statutory rules. Sometimes such circulars go beyond the role of mere interpretation and fill the gap
In existing statutes.

(3) Model Conventions. In the area of international taxation, states follow the structure of Model
Conventions created by international organizations. Treaty negotiators use them as a starting point
for treaty negotiation, and tax officials rely on the Commentary to the Conventions when they dis-
cuss treaty interpretation in the mutual agreement procedure.

The third area offers a number of research agenda for the softlaw taxation workshop, because the
Model Conventions have a great impact on the practice of international income taxation. In the
14th seminar, Prof. Lang discussed the particular topic of the role of the OECD Model Convention
and the OECD Commentaries.

2. The OECD Model Tax Convention and its Commentaries

Prof. Lang first explained the practical relevance of OECD Model Tax Convention. The OECD rec-
ommends but not binds the OECD Member Countries to follow the OECD Model. In the real world,
the Model has great influence on the bilateral tax treaties signed by the states. Thus the OECD
Model is a good example of “soft law”.

The historical origin of the OECD Model Convention dates back to early 20th century. The 1963
OECD Model Convention was replaced by the 1977 OECD Model Convention. After 1992, a loose
leaf version was adopted in order to reflect frequent amendments to the Commentary. Changes to
Commentaries are discussed and decided by the Committee of Fiscal Affairs whose members are
delegates from the OECD member states.

3. Legal status of the OECD Commentaries

Prof. Lang then discussed the reason why OECD Commentary is relevant in the interpretation of
bilateral tax treaties. The legal status of the Commentary must be analyzed in light of the interpre-
tation rules of treaty law in general, which is crystallized in the Vienna Convention on the Law of
Treaties (VCLT).

According to VCLT Article 31 Paragraph 1, a treaty shall be interpreted in good faith in accord-
ance with the ordinary meaning to be given to the terms of the treaty in their context and in light
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of its object and purpose. VCLT Article 31 Paragraph 2 explains what “context” means for this
purpose. Subsequent agreements and practices are to be taken into account together with the con-
text (VCLT Article 31 Paragraph 3). Special meaning intended by the parties governs (VCLT Arti-
cle 31 Paragraph 4). According to VCLT Article 32, historical documents such as preparatory work
of the treaty are relevant only when VCLT Article 31 does not work properly.

The OECD Commentary that existed when the treaty in question was concluded certainly is a “s-
upplementary means of interpretation” as defined in VCLT Article 32. However, this does not
mean much for practical purposes, because recourse may be had to supplementary means of inter-
pretation only in two ways: (i) to confirm the meaning resulting from the application of VCLT Arti-
cle 31, or (ii) to determine the meaning when the interpretation according to VCLT Article 31
leavebsl the meaning ambiguous or obscure, or leads to a result which is manifestly absurd or unrea-
sonable.

In the opinion of Prof. Lang, the Commentary that existed when the treaty was concluded consti-
tutes a “context” in VCLT Article 31. Commentary is not exactly an “agreement” or an “instrum-
ent” as specified in VCLT Article 31 Paragraph 2, but is comparable to such an agreement or an in-
strument. Alternatively, parties must have intended to give special meaning in line with the
Commentary (VCLT Article 31 Paragraph 4).

The situation is different with regard to the Commentary that did not exist when the treaty in
question was negotiated. The relevance of recent version of the Commentary for treaty interpreta-
tion is significant because the Commentary is modified often. The Working Party No. 1 of the
OECD Committee of Fiscal Affairs wishes to have an immediate impact on the international tax
practice. Changing the Model Tax Convention itself would be too slow a process, because each
state must renegotiate their bilateral treaties in order to reflect the new Model, which might take
more than 30 years to complete. On the other hand, a new Commentary would take effect immedi-
ately because it is merely interpreting the existing treaties. Suppose that a bilateral treaty was sign-
ed in 1986, and its interpretation was clarified in 2006. In such a case, there is no need to renegoti-
ate the treaty itself.

The problem with the lawmaking by Commentary modification is whether or not it has sufficient le-
gal grounds. Prof. Lang believed that the approach lacks legal foundation, because recent version of
the Commentary does not fall under any provisions of the VCLT Articles 31 and 32. VCLT Article
31 Paragraph 2 is not applicable because a recent version of the Commentary cannot be said to be
“in connection with the conclusion of the treaty.” VCLT Article 31 Paragraph 3 also is not applica-
ble because the Commentary is neither a subsequent “agreement” nor a subsequent “practice.”
Parties could not possibly have intended to give special meaning to the then nonexistent Commen-
tary (VCLT Article 31 Paragraph 4). Recent Commentary cannot be historical documents under
VCLT Article 32.

Prof. Lang concluded that recent version of OECD Model and Commentary which did not exist at
the time of treaty negotiation is not relevant in the interpretation of the treaty. In order to infuse
the treaty with new ideas, it is not sufficient merely to change the Commentary. It is necessary to
change the treaty text itself. This position is superior as a correct interpretation of the VCLT, and
better matches legality principle in each state.

4. The lawmaking process in international taxation

After the lecture by Prof. Lang, there was a question and answer period. A student asked the influ-
ence of the OECD Model to non-OECD member states. Prof. Hiroshi Kaneko commented that he
was impressed with Prof. Lang’s emphasis on the rule of law.

The workshop produced two lessons. Firstly, old and new versions of the OECD Commentaries
need to be distinguished. There seems to be still room for debating which provision of the VCLT to
apply to the OECD Commentaries. However, the fact remains that newer version requires a close
analysis because the parties were not in a position to foresee the future modification of the Com-
mentaries.

Secondly, the discussion on the legal status of the Commentary reflects one’s view on the proper
role of the supranational organization such as the OECD, in tension with the role of each state.
Even if one may agree with the substantive position taken by the newer Commentary, one would
still question the legitimacy of lawmaking process. Process needs to be examined in its own right.

Yoshihiro Masui (Professor, The University of Tokyo, Program Coordinator)
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Lee Heung-Jae (ZHU{E $HTHZ)

— 1946, Born in Ha-dong, Korea

— Professor of law, Seoul National University

—Oct 2006~Mar 2007, Project Professor on the COE Soft law Pro-
gram, The University of Tokyo

My recent concern here in Japan is focused on the function of Employ-
ment insurance act, mainly its change in the age of long term slump

of Japanese economy. Just like in Korea, Employment insurance act in

Japan is accomplishing two tasks. First, offensively, it can fulfill protec-
tion against unemployment. Second, defensively, it can devise stable life of unemployed person. I
am supposing the principle of Japanese flexible countermove to social danger of unemployment
anxiety. The way how its unique application and interpretation in Japanese economy and society
were taken is my primary concern here. Also, this can suppose a role model for Korean Employ-

ment insurance act and its variation in Korea society.

I think Basic rights to work (Art.32 of Constitution of Korea, as in Japanese Constitution Art.27)
should be observed, and at the same time, the importance freedom of contract, especially that of
employment contract should not be overlooked. The harmony of these two goals can be concre-
tized by the principle of mutual aid, which is the purpose and function of Employment insurance
act. Integration of society instead of two extremes accelerated nowadays both in Japan and Korea
can be an alternative to overcome instability of employment, and at the center of this theme is lo-
cated the idea of interpreting and reconsidering of Employment insurance act. Flexibility through
systematical change of labor market is apparently causing a crisis of labor law, but I am expecting

labor law of mutual aid through proper countermove of Employment insurance act.

Methodically, classification of phases in the labor market, by noticeable facts in the market, and
then macro analysis about change of functional principle of Employment insurance act will be fulfil-
led. These works will be accomplished mainly through legal historical approach. Also, including in-
terviews with authority concerned and fieldwork, variety methods of legal societal approach will be
added. Applicants of Employment insurance act, system of award, finance of insurance, and other
works by the law will be examined. The scope of protection about short-term employee and con-
tract worker, restructuring in the employment stabilization work, confirmation of insurance finance
will be analyzed with special concern. Other micro issues will also be touched through the proce-

dure of concretizing of these themes.

In short, Japanese feature and its background of Employment insurance act coping with systematic

changes of labor market is main concern here.
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